Meeting Minutes of
Board of Zoning Appeals
Held June 16, 2022
Members Present:

Jack Norton, Jan Saurman, Scott Bruno, Clete Miller, Dan Gess, Carolyn Young,
Terrance Burke

Excused:

Eric Tuck-Macalla (Building Director)

Also Present:

Mark Barbour (Law Director), Lauren Oley (Secretary)

Audience:

Dave Tadych, Lydia DeGeorge, Gary Ebert, Kelly Betts, Mary Kate Glowe

*Full recording of the meeting is permanently available on the City of Bay Village website under
Government/Board of Zoning Appeals/View Most Recent Agendas and Minutes/Media
Mr. Norton called the meeting to order at 7:30 p.m.
Mr. Norton introduced the first item on the agenda, the approval of the minutes that were held June 2, 2022.
Motion by Mr. Bruno, Second by Mr. Burke to approve the minutes as prepared and submitted.
Motion Passed
1) Gary & Pamela Ebert
153 Kensington Circle

Applicant is requesting a variance to section 1163.05 (h)(1). The
applicant is requesting a six ft. privacy screen of 155 ft. where a
32 ft. privacy screen is permitted. The variance would be for
123 ft. 73.84 lin. ft. is 10% of the perimeter of the lot.
**5/25/22-Applicant requested item be tabled until a full
quorum is available**
Tabled from 4/28/22, 5/5/22, & 5/18/22 & 6/02/22

Mr. Norton introduced the next item on the agenda as 153 Kensington Circle. He advised that the agenda states
123’ variance requested, but the applicant has provided revised paperwork with a reduced request.
Mr. Ebert replied that he has amended his request to 45’ variance. A 77’ privacy screen, 32’ of which is
allowable, and he went on to explain the diagram provided. In addition to his 45’ request for 6’ fencing he is
asking for the remaining fence on his property to be 5’ to match the neighbor’s existing fence. His goal is to
install the 6’ fencing first and then see if the landscaping grows up prior to installing the 5’. His main priority is
shielding the basketball court which is adjacent to his pavilion. He put 20’ green giants in which he hopes will
aid in sound reduction.
Mr. Norton clarified if the applicant is asking for 5’ tonight?
Mr. Ebert stated that he is, in fact, asking for an additional 1’ for the remainder of the fence. He sent an email to
his neighbor on May 24 and on June 13 he sent an additional email asking to meet asking for a compromise, but
the only response he received from the neighbor was a text, not an email, saying ‘when are you going to take
the plastic off the fence?’. He implored them to review the email to which he received no response.
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Mr. Burke clarified that the applicant is asking for combination 6’ and 5’ – so really he’s asking for a total
variance of 82’?
Mr. Bruno clarified that he’s asking for 72’ of 5’ fencing in addition to the 45’ request for 6’. Based on the
calculations, that the building department did, he is permitted 73.84’ linear feet of 6’ based on the 10% of the
perimeter. He would only need a 3.16 variance for 6’ based on the perimeter rule.
The board continued to discuss the specific measurements of the request and the coverage needs. The applicant
advised that he has no problem bifurcating at this point and coming back after he sees how the 6’ fencing and
greenery works with the Chairman replying that he would feel more comfortable dealing with the basketball
court request alone and consider any additional 5’ in a different setting.
Mr. Ebert stated that his main concern is to go beyond the basketball court because that is where the problem is.
The basketball court and the pool are side by side – the only thing he’d be losing is the trampoline screening.
Mr. Norton commented that if there was a 27’ and a 33’ totaling the 60’ of the basketball court that might get
you through phase one of the request.
Mr. Ebert requested that they would like to extend that 17’ for the 5’ fencing in the rear to match the existing
fence beyond the court.
Mr. Norton replied that, without identifying exactly where it is, if the borad said ‘the request is 65’ – might that
be accurate? This would cover the basketball court and a few feet on either end.
The applicant and board continued to discuss length specifics of covering the basketball court while shielding
the pavilion and the implications of the 10% rule as it applies in this instance. The applicant advised he would
like to come back and ask for 5’ later if he needs it.
Mr. Bruno summarized that the applicant would need to amend his request to request 3.16’ of a variance –
based on the 10% rule.
Mr. Norton clarified that the applicant would need two variances one on the 10% rule for 3+’ and another on the
32’ rule for 45’.
Mr. Ebert stated that he amends his request to reflect that.
Mr. Burke sought clarification of the amended request, 60’ by the basketball court plus 17’ so that would be 45’
over the 32’ rule and 3’ over the 10% rule.
Mr. Saurman stated that he feels that 45’ is substantial. He goes to all the other request that they’ve had. The
one most recently is on Osborn and Sutcliff where they came in and said, ‘We’ve got an eyesore next-door
which is now a pit’ and the board said ‘No’.
Mr. Bruno replied that they’ve always gone with the 10% rule as something they’ve accommodated for.
Mr. Miller added that in the Osborn example they were looking for privacy screen whereas this case it’s a fence.
He just wonders if they should have considered their allowable 10% area and considered what that request
would mean. It could have been quite substantial because they’re very deep and they might have felt differently.
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Mr. Ebert remarked that he looks at this as similar to the infamous hockey rink. He’s trying to achieve
buffering. They’ve got 60’ of a basketball court. He’s done everything he can, but the trees not growing big
enough fast enough. You normally don’t see a 60’ basketball court in the backyard.
Mr. Gess added that he’s struggling with the percentages. Even if he’s working within the allowable length, by
the 10% rule, he is trying to recall if they’ve ever allowed that full 10% to be used in a single direction? That is
the struggle he is having. It’s still talking about 130% over the 32’ in one direction which would set a fairly
significant president. The 5’ fence originated before the pool, but clearly it’s permitted now and our code
differentiates anything over 4’ would be considered additional privacy screening. He understands where the
applicants coming from, but he’s struggling based on past requests and setting precedent.
Mr. Burke stated that he is distressed with the amount of the request. He’s been on the board for many years and
they have these requests often based on activity in the neighbor’s backyard. Whether it be noise, structures, or
dogs, etc. and they typically turn them down – it’s not really related to the uniqueness of the property itself.
Here, as in some of these other cases, the use by the next-door neighbor is driving the request, while all of us
are probably sympathetic, they are concerned about precedent.
Mr. Ebert inquired if he changed his request to a 1’ variance for 5’ for the length of the property would that
make a difference?
Mr. Burke replied that it would not, it’s not so much the fact that it’s only 1’, but it’s the distance over the 32’
which is troublesome.
Mr. Ebert replied that he’d like to amend his request, one more time, to simply the length of the basketball court
which is 60’ – so a 28’variance.
Mr. Burke replied that he would be more amendable for that provided they’re not talking about additional
requests for 5’ fencing.
Mr. Norton stated that he wished council would revisit this whole fence thing. He knows they’ve looked at it at
length, but there are still some anomalies. As soon as you put 100 sq. ft. of water in a backyard you can have a
6’ corral on the whole thing - which doesn’t make any sense to him, but they are stuck with what is today and
he pretty well agrees with everyone that if they’re going to make an exception, they want to be careful with the
precedence. For him, he could get comfortable with a 28’ foot exception, but as it goes higher he is
uncomfortable.
Mr. Bruno replied that he’s more comfortable with just the basketball court because of the perimeter of his lot.
Mr. Ebert reiterated that he’s amending his request to 28’.
Mr. Miller commented that they often refer to variances living with the property. Let’s say the neighbor
changes ownership and the new owner tears out the basketball court. Since the root cause for giving a variance
is based on the court being in this place – should we be considering a special permit instead?
Mr. Norton replied that one of the difficulties that they’ve discussed in the past is how do they enforce that. The
building department isn’t set up to police that sort of a thing to follow on and say, the circumstances have
changed they’ve taken the court out so now it’s got to go back to complying.
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Mr. Burke inquired, of Mr. Barbour, if a special permit would only be in the case of the request not being
something that is not otherwise covered in the code?
Mr. Barbour replied that is how he would interpret it.
Mr. Gess stated that if there is a comparison to the hockey rink. His recollection is that a lot of that had to do
with lights. He could see the similarity between the two – in that case was the neighbor granted any special
fencing?
The board and applicant discussed the previous hockey rink case and similarities and differences to this request.
Mr. Ebert reiterated that he’s amending his request to 28’.
Mr. Norton remarked that they’re formally changing the request to a 60’ total 28’ variance.
Motion by Mr. Burke, Second by Ms. Young, that the property at 153 Kensington Circle be granted a variance
of 28’ from the maximum 32’ requirements of Section 1163.05 (h)(1) for the installation of a 6’ privacy fence
starting at a point 27’ north of the southeast corner of the subject property and extending north a distance of 60’
to a point 87’ from the southeast corner of the subject property which is along the existing basketball court on
the neighbor to the east’s property.
Roll Call Vote:
Yeas – Miller, Gess, Burke, Young, Bruno, Norton
Nays – Saurman
Motion Passed 6-1
Following the motion and vote Mr. Burke requested a finding of fact for this case.
Motion by Mr. Burke, Second by Mr. Bruno, that as a finding of fact this board determined that the variance
was appropriate, as asked, based on the large size of the applicant’s property also in consideration that is does
not exceed the 10% of the parameter.
Roll Call Vote:
Yeas – Young, Saurman, Gess, Bruno, Norton, Burke, Miller
Nays –
Finding of Fact Established 7-0
2) Scott & Leah Prebles (potential Purchasers of property)
Parcel #20113011 AKA 30888 Nantucket
(address not yet assigned)

Revised variance request: Applicant is seeking two variance the
first is for front set-back (1153.03) the front set-back per the
1972 Map is 50 ft. from the right of way requiring a 16.23 ft.
variance or 32%.
The second variance is for the rear yard set-back. The required
rear yard set-back is 32.5 ft. the minimum rear yard on this plan
would be 15.43 ft. requiring a variance of 17.07 ft. or a 52%
variance.
Tabled from 6/02/22 – revised site plan provided & updated
variance request
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